BLOOMINGDALE PLANNING BOARD

101 Hamburg Turnpike

Bloomingdale, NJ 07403

Minutes
Regular Meeting 7:30pm

April 10, 2014
CALL TO ORDER@7:40pm
SALUTE TO FLAG

LEGAL

This is the Regular Meeting of the Bloomingdale Planning Board of April 10, 2014 adequate advance notice of this meeting has been provided by publication in the Herald and News and also posted on the bulletin board at the Council Chamber entrance in the Municipal Hall of the Borough of Bloomingdale, Passaic County, in compliance with the New Jersey Open Meetings Act, N.J.S.A. 10:4-6 seq.

FIRE CODE

Per State Fire Code, I am required to acknowledge that there are two “Emergency Exits” in this Council Chamber.  The main entrance through which you entered and a secondary exit to the right of where you are seated.  If there is an emergency, walk orderly to the exits, exit through the door, down the stairs and out of the building.  If there are any questions, please raise your hand now.

ROLL CALL 

Members Present (*denotes alternate)

Ken Fioretti


James W Croop





Mark Crum
      
 
Bill Graf


Ray Yazdi


Craig A Ollenschleger

Barry Greenberg*

Bill Steenstra


Edward Simoni



Members Absent/Excused
Kevin Luccio-ex
Robert Voorman-ex

Robert Lippi-ex
Richard Murek-ex

APPOINTING OF ALTERNATES

Barry Greenberg for Kevin Luccio
APPROVAL OF MINUTES

2/20/14
Motion made by Comm. Steenstra, 2nd by Comm. Graf to approve minutes of 2/20/14.  Voice vote shows all in favor with one abstain by Comm. Greenberg.
RECONSIDERATION OF APPLICATION #649
Lovendough, Inc. (aka Dunkin Donuts) 
(Seated:  Crum, Steenstra, Croop, Graf, Ollenschleger, Simoni & Greenberg)
Mr. Michael Rubin is representing Lovendough, Inc.
Mr. Rubin states that this is a narrow issue.  The board has spent a lot of time, effort and hours with this application.  He has read the minutes and saw that the board had a major interest and that there was a lot of give and take in the process.  The majority approved but application did not receive enhanced majority, therefore the application failed approval.  After reviewing resolution, it was fairly obvious that there was a decision that came out of Appellate Court decision of Superior Court on Dec 31st, 2013 – the case House of Fire.  The decision was written but not published, but is available.  It’s a fairly important case.  Mr. Rubin describes the case.  He states that the testimony all dealt with traffic issues.  It was on a County road, as is Dunkin Donuts.
The court is saying that because it is a county road that the traffic issues belong to the county.  It was a Passaic County municipality saying that it was a Passaic County Planning Board issue, not the local Board of Adjustment.

The decision was reversed and the House of Fire is now building in the city of Clifton.

Mr. Rubin further states that a great amount of testimony for Dunkin Donuts was traffic.  The site distance, coming and going of traffic, traffic light and two county roads.

This therefore doubled the impact of the House of Fire case.  It’s obvious that traffic was the main issue.  The decision of the court is saying that it does not come before the local Land Use Board, it’s a County decision and the County has sole jurisdiction.

In reading the Resolution and minutes it appears what the board did was contrary to this decision.  He believes this is a very important case.

In February 2014 edition of the NJPO Planner the House of Fire decision was published.  The NJPO felt it important enough to publish.

The Cox book editors have a section on Re-consideration.  It is simply a new look at an application based on new information, new law or something new that board did not have the advantage of at the time of decision.  It is appropriate that the applicant be allowed to come back and reconsider.

Mr. Sartori states that requested public notice was reviewed and appears to be in order.

He also states that we are speaking about something not customary.  Cox does talk about parameters of re-consideration that the board has opportunity on fraud or mistake.
As a matter of the law issue concerning traffic only be considered by County PB he sees a number of difficulties, the first being that the House of Fire case where it might be similar, it is clearly different from the case before this board.

Mr. Rubin states that case is law of the land and it’s absolutely an important issue.

Mr. Sartori respectively disagrees, that it is not the law of the land and that the Supreme Court is clear concerning that.

Mr. Rubin responds that Appellate decision has precedent whether published or unpublished.
Mr. Sartori responds that it cannot be relied on as common law. He also thinks in reference to the statement that the county has jurisdiction that there are substantial differences in the case of House of Fire variance compared to Dunkin Donuts variance.  The House of Fire is a church and has limited usage.  Clearly that case is a different standard then what was presented to this board.
Mr. Rubin states that obviously the NJPO has concern.

Mr. Sartori responds that the local boards functions as watchdogs of communities.

Mr. Rubin states the editors of Cox speak in same vain on wetlands issue.

Mr. Rubin thinks the board should reconsider.

Mr. Sartori feels there needs to be basis within the law.

Chairman Simoni asks the board if they have any questions of Mr. Rubin.

Comm. Ollenschleger asks if there is any statutory authority that the county has exclusive jurisdiction.

Mr. Rubin states that it does have jurisdiction.

Comm. Ollenschleger asks if it has exclusive jurisdiction.

Mr. Rubin replies that if the board knew of this decision at the time the original application was submitted, that it may have changed the outcome of the vote.

Comm. Greenberg states that road traffic was not the only discussion, there was also an issue of parking lot movement.  There may have been more emphasis on roadway traffic but other issues factored in to the board’s decision to deny.
Comm. Graf states for arguments sake, if the board felt there was some legal obligation to reconsider, part of the process would be to bring it back for re-affirmation from County Planning Board.  What kind of role should this board play in that?

Mr. Rubin states that the original Resolution would be set aside and they would have to come up with a new resolution.

Comm. Graf asks how the board can apprise the county of how they feel and their issues.

Mr. Rubin responds that he has seen local boards ask to appear before the county board.

Comm. Graf states that if this were the case it might not be as cut and dry as you may think.

Mr. Rubin responds that this is true.

Comm. Graf also comments that it’s been indicated that the House of Fire is a similar case on just the issue of traffic.
A full blown use variance is not the same as a bulk variance request, there are many differences.

Mr. Rubin responds that the basic legal principal is the same.

Comm. Crum states that he looked at many aspects, not just traffic.

Comm. Croop states that traffic is important, but it is not the only issue.  There were minor site plan issues that the applicant was not willing to address at the time of public hearing.  He questions how broad would the re-consideration be with our board.

Mr. Rubin states that the board would decide the parameters of re-consideration and the board would set the ground rules.

Mr. Sartori states that the opinion was written and reviewed to determine whether decision is published and made law.

Comm. Steenstra states the board spent many hours on this and he remembers a number of other things besides traffic.  They did a thorough job of investigating and it wasn’t on traffic only.
Comm. Simoni states that he sat through all of the proceedings and 5 minutes prior to vote he was a ‘No’.  He felt Dunkin Donuts was a good neighbor and he voted with his heart.  He’s not sure that would be the case next time.  The site had decibel issues, fencing issues, garbage pick-up issues, delivery truck issues, etc.  There were a lot of other issues.

Motion made by Comm. Steenstra, 2nd by Comm. Graf to open to public for questions or comments of Mr. Rubin.  Voice vote shows all in favor.

Motion made by Comm. Steenstra, 2nd by Comm. Crum to close to public for questions or comments of Mr. Rubin.  Voice vote shows all in favor.

Motion to deny re-consideration of this application is made by Comm. Crum, 2nd by Comm. Graf.  Roll call shows 7-0 in favor of denial.
PENDING APPLICATIONS 

#651  
Brian Guinan     Block 29.01   Lot 12         24 Catherine Street   

            (waiver request & completeness)
Motion made by Comm. Crum, 2nd by Comm. Greenberg to grant waivers subject to satisfying outstanding deficiencies detailed in the engineer’s report.

#652
Cybelle Guerrero         Block 7 Lot 17        291 Macopin Road

Motion made by Comm. Greenberg, 2nd by Comm. Crum to dismiss without prejudice unless there is a written letter of extension of which the board can take action.

#656
Glenn Kramer

Block 75.01 Lt 5      28 Ridge Road (incomplete)
#657
NLS Management Co., LLC   Block 60 Lot 34        133 Main Street (May 8)
BILLS

Anthony Sartori – Retainer for April $600, Meeting Attendance 4/10/14 $450.00, Resolution App #649 Lovendough, Inc $2,318, Resolution App #654 Quick Chek $3,420
Darmofalski – Meeting attend 3/20/14 $360, *Quick Chek App #654 Review $480,  Brian Guinan #651 $360
 (*Escrow)
Motion made by Comm. Steenstra, 2nd by Comm. Greenberg to pay bills as listed.  Roll call shows 9-0 in favor.
PUBLIC DISCUSSION
Motion made by Comm. Croop, 2nd by Comm. Graf to open meeting to public.  Voice vote shows all in favor.

Motion made by Comm. Croop, 2nd by Comm. Crum to close meeting to public.  Voice vote shows all in favor.
ADJOURNMENT
Motion made by Comm. Steenstra, 2nd by Comm. Graf to adjourn meeting at 8:58pm.

Respectfully submitted,

Barbara Neinstedt, Secretary

Bloomingdale Planning Board
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